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ROAD TRAFFIC (MISCELLANEOUS AMENDMENTS) BILL 2012 
Second Reading 

Resumed from 7 November. 

HON KATE DOUST (South Metropolitan — Deputy Leader of the Opposition) [8.46 pm]: I rise tonight on 
behalf of the Labor opposition to comment on the Road Traffic (Miscellaneous Amendments) Bill 2012. I must 
say, we have been eagerly waiting to deal with this piece of legislation. There was some hype during our last 
sitting week that there was a fair bit of pressure to bring on this bill because of its urgency, and I understand the 
desire of the police and certainly the Western Australian Police Union to have this matter dealt with. It has been 
interesting to see that we have had it placed behind other legislation and we are dealing with it only now.  
The opposition will agree to this legislation. However, as members in this chamber would be aware, since this 
bill was dealt with in the other place, opposition members have received some advice that has caused us to seek 
to amend this legislation. I will come to that at a later stage. We think that part of this bill is deficient and we 
want to ensure that is remedied so the police are afforded the appropriate protections that the government 
purports to give them in this legislation.  

This is not an overly complicated bill in the way it is structured. It seeks to amend the Road Traffic Act 1974 and 
the Road Traffic (Administration) Act 2008. The bill has basically two parts. Most of the bill deals with 
prescribing stiffer penalties, including mandatory imprisonment for those drivers who fail to stop when called 
upon by police and who then drive dangerously or recklessly and injure another person. We all know this has 
been a significant problem over an extended time. If I think back, to reference the second reading speech, I think 
there was some point made about how in the past 12 months there have been 137 high-speed chases throughout 
the metropolitan area. This is something that we read about on a regular basis. Some of us in this chamber, 
depending where members live, may very well hear the sirens arc up and one or two or more police cars give hot 
pursuit in our local neighbourhoods on a regular basis. Where I live that is a fairly common occurrence, 
unfortunately, and we often wonder what the outcome of such chases will be. We all know that, particularly over 
the last couple of months, there have been a number of significant, dreadful and tragic outcomes from these 
types of high-speed chases. The community, and I think rightly so, has said, “Enough is enough; you have to find 
a better way to manage this”, and rightly or wrongly, the government has come up with this legislation.  

I understand that this problem has been discussed for a number of years. It is a pity that we did not deal with this 
legislation at an earlier stage in the cycle rather than in the last few sitting days—hopefully—of this government. 
We know that this government is already using this legislation in its election propaganda. I have seen documents 
released into the electorate by a range of Liberal Party candidates that already moot this legislation and, in fact, 
the legislation that we just passed, as significant achievements for the government. The problem we sometimes 
have with the legislation we deal with in these areas is that there is a great rush. We saw a bit of that earlier 
tonight and, indeed, with a number of other pieces of legislation that we have dealt with during this 
government’s term. The problem is that in the great rush and urgency to pass a piece of legislation to deal with 
an issue, sometimes the government does not necessarily pay attention to the level of detail that is required in the 
actual bills. Quite often, we have had to spend some time in this chamber going through legislation to try to 
rectify that. Unfortunately, given the shortness of time that we have tonight and over the next couple of days, we 
will not really be afforded that opportunity with the Road Traffic (Miscellaneous Amendments) Bill 2012.  

It is not my intention to go through this bill clause by clause, but to primarily focus on the significant gap that the 
Labor opposition has identified in the past couple of weeks as being a real concern to us. It is a gap that we feel 
does not afford police the true protection that they deserve. I note that this issue really came to prominence mid 
this year with the very tragic and untimely death of a mother in Dianella. We recently had the death of the young 
taxidriver and his passenger on the way back from the airport, and other police chases have resulted in deaths in 
some of our country areas. Over a period of about a month to six weeks, we had a number of tragedies that could 
have been prevented and which, unfortunately, resulted in loss for a number of families and their communities. 
The intention of this legislation is good if it works, but the other thing people need to remember is that this bill is 
about addressing the needs of police in not only high-speed chases but also other types of activities, be it going 
to emergency situations or dealing with an armed robbery, something like an organ donation transfer or a 
hostage crisis. There could be a range of other things that police are doing; it is not just about giving chase to an 
individual who might have decided to take off at the lights and keep going. Therefore, we need to understand 
that this is actually a much broader piece of legislation to manage situations when police are performing their 
duties.  
As we understand it, drivers who injure others during the course of a police chase almost without exception have 
received some sort of jail term, and that in most cases is appropriate. The second part of the bill, particularly 
clause 11, is said to offer an extra statutory defence to pursuit drivers. Members will recall that when the 
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government first brought this bill into the other place a few weeks ago, it was really put under a bit of pressure 
because the Western Australian Police Union—I think at its annual conference, which may very well have been 
held in October—made some pretty clear statements about the need to have legislation to add that layer of 
protection to police officers who are engaged in this type of activity. In fact, the union stated that unless the 
legislation was brought into Parliament and dealt with urgently, it would not allow any further police chases to 
occur after, I think, 6 December. A fair degree of pressure was placed on not only the government, but also other 
members of Parliament to try to bring on this legislation fairly swiftly. As I said, I can understand why the police 
union is concerned, because its officers had a direct involvement in some of those cases. At least one police 
officer is facing court over one of these types of events. The Labor opposition does not believe any further 
protection is required. Proposed section 61A in clause 11 will not afford the police the protection it purports to 
provide. I will go through some detailed notes about particular sections of the legislation and then talk about the 
amendment the opposition is proposing. Members will be aware that the opposition has sought advice from 
Queen’s Counsel on this part of the legislation. I plan to work through that opinion before I finish. 

As I understand it, dangerous driving is an offence contrary to section 61 of the Road Traffic Act and that, in 
essence and based upon case law, it occurs when a person drives a vehicle in a manner that, when objectively 
judged, is dangerous to any other person. Reckless driving, which is covered under section 60 of the Road 
Traffic Act, provides stiffer penalties. This occurs when a person wilfully drives in a dangerous manner. Sections 
59 and 59A of the Road Traffic Act provide respectively for a penalty when a person drives dangerously and 
causes death or grievous bodily harm—section 59(1)—or drives dangerously and causes bodily harm, which is 
covered by section 59A. Two circumstances when a policeman or policewoman might drive in excess of the 
speed limit or contrary to stop signs and traffic signals in the course of their duty is when they have called upon a 
motorist to stop and the motorist speeds away and the police try to catch up with the motorist, or when the police 
are on their way to an emergency, such as an armed robbery, and are urgent-duty driving. Hon Giz Watson and I 
attended a second briefing by the new deputy commissioner, Michelle Fyfe, who took us through examples of 
when a pursuit could occur, and also the types of cars and arrangements that have to be complied with before a 
pursuit can commence. That briefing was very useful to gain a better understanding of what happens in those 
sometimes quite spontaneous situations when the police officers in their cars have to think very quickly, make 
snap decisions and seek urgent confirmation about whether or not they can conduct a pursuit or, in some cases, 
cancel a pursuit, literally in the space of seconds or minutes. I will talk about that useful briefing later when I 
touch upon the guidelines about which we had a further discussion with Deputy Commissioner Fyfe. 

I spoke to my good friend the shadow Attorney General, John Quigley, about these matters because, as members 
know, Mr Quigley has had extensive experience representing police officers for over 25 years. He talked to me 
about his work defending a large number of police officers in the courts when they had been involved in a high-
speed chase and there was a negative outcome on the odd occasion. He told me that he had a fairly high rate of 
success in the courts in preventing any negative implications for those police officers. He directed me to a 
regulation in the Road Traffic Code 2000, which he said he used on a regular basis in the defence of those police 
officers. I want to take members through that regulation. Regulation 280, “Exemption for drivers of emergency 
vehicles (police officers)”, states — 

(1) A provision of these regulations does not apply to the driver of an emergency vehicle being 
used for official duties by a police officer if — 

(a) in the circumstances — 

(i) the driver is taking reasonable care; and  
(ii) it is reasonable that the provision should not apply; and 

(b) the vehicle is a motor vehicle that is moving and the vehicle is displaying a blue or red 
flashing light or sounding an alarm.  

(2) Subregulation (1)(b) does not apply to the driver if, in the circumstances, it is reasonable — 

(a) not to display the light or sound the alarm; or  

(b) for the vehicle not to be fitted or equipped with a blue or red flashing light or an alarm.  

Mr Quigley went on to explain to me that to prove dangerous driving, the police need to establish excessive 
speed or that a person has driven on the wrong side of the road or gone through a stop sign or a red light, all of 
which could be found to constitute dangerous driving on an objective judgement. None of those provisions in the 
Road Traffic Code apply to a police driver if he is driving on official duties and taking reasonable care. It is 
reasonable that the section of the Road Traffic Code should not apply. He also explained that further protections 
are available in certain circumstances in which an officer can be excused from flashing lights or sounding the 
alarm. That is not what I regularly hear in my neighbourhood when the police are giving chase down Albany 
Highway or Shepparton Road. He also said that in all of the prosecutions, the police or the DPP have to prove 
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against the police driver beyond reasonable doubt that the defence set out in regulation 280 of the Road Traffic 
Code does not apply. That was the regulation that Mr Quigley said he used on a regular basis when defending 
police officers in that situation, and had an outstanding rate of success for those people.  

I move on to the problems that we have with proposed section 61A. I went through the Hansard from the other 
place. I understand that the minister in the other place—I am sure the minister in this place will be able to 
provide a better explanation—could not explain how this new section will operate and how it will provide that 
additional layer of defence or protection for police in this situation. The difficulty that has arisen and has been 
identified by the shadow Attorney General lies in the words in proposed section 61A. These are the words that 
we will be seeking via an amendment to delete from this bill. The words are “if the accused satisfies the court 
that”. I will discuss that amendment at a later stage. These words throw an onus and burden of proof on the 
police driver to prove on the balance of probabilities that those exculpatory factors that follow in (a), (b) and (c) 
that we have already discussed have been established. We are of the view that the onus should never be put onto 
the police in this circumstance. The defence makes it harder on the Road Traffic Code defence because under the 
Road Traffic Code, the prosecution has to prove everything beyond a reasonable doubt against the driver. Now 
the new laws require the driver to prove these things on the balance of probabilities, so it has reversed the 
situation and put the onus back on the police officer to prove beyond reasonable doubt. There are some problems 
with some of the things that the driver will have to prove. The accused police officer will be required to prove 
that he was on official duty at the time. The accused officer will also have to prove that he was acting 
substantially in accordance with the commissioner’s guidelines and policy relating to driving. Whilst those 
guidelines are not public, both Hon Giz Watson and I were afforded an opportunity to look at this quite 
voluminous document. I must say that it sought to cover a very broad range of situations that may arise, and I 
was quite impressed with the level of detail in this document. I understand that police officers are taken through 
this document at training and are provided updates, so I thought that was useful. However, it would be quite 
difficult for someone when thinking on their feet to have to bring all that back into play. The officer was not 
required to prove this under the previous defence, which was much easier, and it was for the prosecution to prove 
that the driving was dangerous and that regulation 208, which we have already referred to, did not apply. The 
accused police officer will be required to prove that having regard to all of the circumstances of the case and the 
manner of driving that the manner of driving was in the public interest. The burden is upon the driver to establish 
this beyond the balance of probabilities. The government has not yet outlined what evidence the individual 
police driver will be required to call to prove that their collision occurred whilst they were driving in the public 
interest.  

Again, referring to traffic regulation 208, the prosecution had to prove two circumstances to the court beyond 
reasonable doubt—one was that the driver was not taking reasonable care, and that, beyond reasonable doubt, the 
saving provision should not apply. Proposed new section 61A will put this into reverse, as I have already said, 
and throw the entire burden, which was previously on the prosecution’s back, onto the police driver. As we 
would expect, that will put the police driver under enormous pressure. The opposition feels the government has 
been quite disingenuous in how it has claimed that this legislation will provides a level of protection. We do not 
believe that proposed section 61A will deliver for police officers in that situation the protection that they 
deserve, nor will it provide for them the level of defence that should be in place.  

I know that the government had that opportunity in the previous sitting week when we could have dealt with this 
legislation and that perhaps the government could have looked to amend this bill. I understand one of reasons the 
government has indicated it will not do this is because it will not bring back the Assembly. That is a fairly poor 
way of dealing with this legislation, and I would hate to think that this deficiency exists and that over the next 
few months the police will be exposed. We hope to God there are not any tragic outcomes of any other high-
speed chases or other activities involved in that type of work for police officers following which they would 
have to prove their own case, rather than having a defence in place for them. Although opposition members 
support the bill, we are very concerned about that specific aspect. This legislation has a range of other changes; 
we have already referred to mandatory sentencing and there are a number of increases in the range of penalties, 
and we understand them and are prepared to accept them because a fairly clear message needs to be sent to a 
range of individuals who deliberately engage in that type of activity. I have looked at some of the comments of 
the police minister about the number of individuals who have participated in these high-speed chases—who have 
deliberately taken off and sought to get away from the police when they should have stopped. There is 
commentary about it being recidivist activity; that is, some individuals repeat the behaviour thinking they will 
get away with it. Many years ago a particular young person used to like stealing Porsches and driving them at 
excessive speeds. I think there was a frequency around a particular period when we had a number of high-speed 
chases; unfortunately, these resulted, from memory, in fatalities involving one or more people. It is a problem 
that has been around for quite some time. It has probably been around as long as moving cars have been around 
and there will always be some individual who will think they can get away with it. Unfortunately, sometimes 
they might get away with it, but somebody else might get hurt. Those matters need to be addressed, and we take 
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that very seriously. It is always interesting to watch on the news the way these pursuits are conducted. I think, 
fortunately, we have not got to the situation that exists in the United States, for example, where we see incredible 
pursuits that can go on for extended periods of time and create havoc on the roads. I know that on some 
occasions people head down a freeway or up a road the wrong way, but certainly not to the same extent. It is 
good to have good legislation in place, but if we are to put in place this legislation, which purports to afford an 
appropriate level of defence and protection to the individual police officers who perform high-speed pursuits as 
part of their job, we should make sure we deliver for them what we purport to do. 

The amendment we propose to move when we get into the committee stage is to delete the words on lines 7 and 
8 on page 9 of the bill. The effect of this amendment would be to take away the reversal of the onus of proof and 
restore the situation in which the prosecution brings an allegation against a police pursuit driver and must prove 
all the elements of the offence of dangerous driving beyond reasonable doubt and negate all available defences 
beyond reasonable doubt. That is the reasoning behind the amendment we will move. I now want to read the 
legal opinion we have received on this particular clause in the bill. If Madam Deputy President bears with me, 
this opinion was provided by Mr Mark Trowell, QC, on 13 November 2012 to Hon Michelle Roberts, MLA, the 
shadow Minister for Police. I have another copy of the letter if members want to have it tabled and copied at a 
later stage. The letter reads — 

Dear Ms. Roberts 

Having carefully considered the Road Traffic (Miscellaneous Amendments) Bill 2012, I am compelled 
to write to you to offer my thoughts as to the meaning and effect of the proposed insertion of s. 61A 
into the Road Traffic Act. 

The Minister’s explanatory memorandum says of clause 11 that the introduction of the new section 61A in the 
Road Traffic Act “will provide members of the Police Force with a defence to a prosecution…where specified 
circumstances apply” for offences of dangerous and reckless driving of a motor vehicle.  

The explanatory memorandum goes on to describe what it calls “the three elements a police officer 
must establish to defend himself or herself from a charge to a relevant offence”. 

Although the explanatory memorandum speaks of three exculpatory factors, there are effectively four, if 
one accepts that (c) imposes the dual test of “objectively reasonable and in the public interest”.  

The Minister says as follows: 

“Under proposed paragraph (a), a member of the Police Force will be required to establish that he or she 
was on official duty as a member of the Police Force at the time of the relevant driving. 

Under proposed paragraph (b), the member of the Police Force will be required to establish that he or 
she was driving, substantially, in accordance with the Commissioner’s policies, guidelines and 
directions in relation to the driving Reference in this paragraph to “substantial” compliance recognises 
that there may be circumstances in which it is appropriate, or necessary, given the relevant 
circumstances, for a member of the Police Force to diverge from an aspect of the policies.  

Under proposed paragraph (c), the member of the Police Force will be required to establish that, in all 
of the circumstances relevant to the driving, it was objectively reasonable and in the public interest that 
he or she drove in the relevant manner. 

Proposed paragraph (c) will enable the court to have regard to any matter it considers relevant in 
determining whether the driving was reasonable and in the public interest. Such matters may include 
evidence regarding the road and traffic conditions that were in existence at the time of the relevant 
driving, and the member’s honest and reasonable belief regarding the state of affairs that led to the 
driving or that was in force during the driving. 

New section 61A(2) will make it clear that the availability of the defence in new section 61A(1) does 
not make a member of the Police Force unable to rely also upon another defence that is or might be 
available, such as, for example, a defence under the Criminal Code (WA).” 

… 

So what is the effect of this proposed amendment? 

If a police officer is charged with an offence of reckless or dangerous driving then he or she may defend 
the charge by denying that the manner of driving was in all the circumstances reckless or dangerous, in 
which case the onus is upon the prosecution to prove the contrary beyond a reasonable doubt. 

If the defendant police officer seeks also to rely on s. 61A, then that would impose upon that officer the 
obligation to prove each of the exculpatory factors on the balance of probabilities.  
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The proposed amendment doesn’t simply impose an evidential onus upon the defendant to raise these 
factors, which the prosecution would need to negate, but it actually reverses the onus of proof, albeit to 
the lesser standard. 

Section 61A appears on the face of it to offer more protection to police officers charged with reckless or 
dangerous driving when acting in the execution of their duty. It does not. Any protection suggested by 
the amendment is illusory, not only because of the reversal of the onus of proof, but also because of its 
practical effect. The amendment doesn’t provide any more protection to police officers than existing 
legislation.  
It is difficult to see what, if anything, the proposed amendment achieves. If a defendant police officer is 
found to have driven a vehicle recklessly or dangerously, s. 61A will not act as a defence because it 
means that the police officer will not be able to satisfy the exculpatory factors contained in that section.  

For example, if a police officer has driven at excessive speed through a red light in heavy traffic then 
the manner of driving is in all the circumstances dangerous. If that is so, the manner of driving cannot 
be said to be within the Commissioner’s guidelines because, although police officers are permitted to 
break the road traffic law, they can only do so in limited circumstances and only when it is safe to do 
so. The manner of driving would also not satisfy the requirements of being reasonable or in the public 
interest. 
If the defendant police officer is able to satisfy each of the exculpatory factors contained in s. 61A, then 
it means that he or she has complied with the Commissioner’s guidelines and driven in a manner that 
was reasonable in all the circumstances when on official duty. If that were the case, then the police 
officer would almost certainly not have been charged with reckless or dangerous driving or would 
surely be acquitted at trial. 

Yours faithfully, 

MARK TROWELL QC 

Mr Trowell has set that out fairly clearly, and we value his opinion. I understand that his opinion has been sought 
because of his experience working in this area. He is a Queen’s Counsel who I imagine would be well known to 
many people sitting on the government benches, and I imagine his opinion would be valued by many of those 
people in their interactions with him. On this occasion he has certainly set out and clarified our level of concern 
and the difficulties with that particular provision of the bill. It is not the opposition’s intention to slow down this 
legislation at all. We agree with it; we simply point out to the government that this is a problematic part of the 
bill, and we seek to rectify this part of the bill so that proper and appropriate defence and protection will in 
reality be afforded to those police officers who from time to time engage in high-speed pursuits as part of their 
role or when they are asked to perform such a duty by their superior officers. 

On that basis, the opposition will support this legislation, albeit we will seek to move an amendment to improve 
this legislation when we go into the committee stage.  

HON GIZ WATSON (North Metropolitan) [9.20 pm]: I rise to make some comments on behalf of the Greens 
(WA) on the Road Traffic (Miscellaneous Amendments) Bill 2012. This bill makes certain changes to the Road 
Traffic Act 1974. Clauses 4 and 5 of the bill make it an aggravating factor—that is, a circumstance of the offence 
that attracts a harsher penalty—if a person commits one of the driving offences set out in part V, division 1 of 
the act, and the person was unlawfully driving a vehicle without the consent of the owner/person in charge of the 
vehicle; or the person was driving 45 kilometres an hour over the limit applicable to that stretch of road, or 
applicable to that vehicle, because a heavy vehicle may have a different speed limit from a light vehicle; or the 
person was escaping a pursuit by police, whether or not the pursuit was proceeding or had been suspended or 
terminated at the time. Similar provisions already exist in relation to the offences of dangerous driving causing 
death, grievous bodily harm, or bodily harm. The bill extends the application of those provisions to a variety of 
other driving offences as per the attached list. 

Clause 5 increases the penalty for a driver who refuses or fails to stop a vehicle when called upon to do so by the 
police, for a first offence, from a fine of six penalty units to a fine of 24 penalty units; and, for a subsequent 
offence, from a fine of 12 penalty units to a fine of 48 penalty units. If the aggravating circumstances described 
above apply, there will be a maximum penalty of imprisonment for two years, and a maximum penalty of a fine 
of 100 penalty units and disqualification from holding or obtaining a driver’s licence for at least two years. 

Clause 6 imposes a mandatory minimum penalty for the offence of dangerous driving causing death or grievous 
bodily harm, if the third of the above aggravating factors applies—that is, escaping police pursuit—of 12 
months’ imprisonment, and this cannot be suspended. The explanatory memorandum states that the current 
penalty for this offence is a maximum sentence of, upon summary conviction, three years’ imprisonment, or a 
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fine of 720 penalty units, plus mandatory disqualification from holding or obtaining a driver’s licence for at least 
two years; and, upon indictment, 10 years’ imprisonment, plus mandatory disqualification from holding or 
obtaining a driver’s licence for at least two years. No exception is provided—for example, in respect of 
children—but there has been no change to the provision that says that at a summary charge on this charge, the 
accused may, instead of being convicted of this offence, be convicted of the alternative offences of dangerous 
driving causing bodily harm, or dangerous driving, or careless driving. 

Clause 7 increases the penalty for dangerous driving causing bodily harm as follows: for a first offence, the 
maximum penalty currently is a fine of 80 penalty units or imprisonment for nine months, plus mandatory 
disqualification from holding or obtaining a driver’s licence for at least one year. The bill increases the amount 
of the maximum fine to 180 penalty units. For a second or subsequent offence, the maximum penalty currently is 
a fine of 160 penalty units or imprisonment for 18 months, plus mandatory disqualification from holding or 
obtaining a driver’s licence for at least one and a half years. The bill increases the amount of the maximum fine 
to 360 penalty units.  

If the driver was under the influence of alcohol and/or drugs so that she or he could not properly control the 
vehicle, or if the driver drove in a way dangerous to the public or any person, and in addition an aggravating 
factor already set out applies, the following will apply: Upon indictment, the current maximum penalty is a fine 
of any amount and imprisonment for seven years, plus mandatory disqualification from holding or obtaining a 
driver’s licence for at least two years. The bill will increase the maximum length of imprisonment to 10 years. 
Upon summary conviction, the current maximum penalty is imprisonment for 18 months or a fine of 160 penalty 
units, plus mandatory disqualification from holding or obtaining a driver’s licence for at least one and a half 
years. The bill doubles the maximum penalty to imprisonment for three years and increases the amount of the 
maximum fine to 720 penalty units. 

However, if the offence of dangerous driving causing bodily harm is committed and the third aggravating factor 
applies—that is, escaping police pursuit—the bill requires that a mandatory minimum sentence of six months’ 
imprisonment is imposed, which cannot be suspended. No exception is provided—for example, in respect of 
children—but there has been no change to the provision that says that at a summary trial on this charge, the 
accused may, instead of being convicted of this offence, be convicted of the alternative offences of dangerous 
driving or careless driving.  

Clause 9 makes a variety of changes to the offences of reckless driving in section 60 as follows: Currently a 
driver who drives at 155 kilometres an hour or more, or who exceeds the speed limit applicable to that part of the 
road or the vehicle by 45 kilometres an hour or more, is not for that reason guilty of reckless driving if she or he 
is on official duty responding to a fire, a fire alarm, an emergency, a rescue operation where it is reasonable to 
assume a human life is likely to be in danger, or driving an ambulance to answer an urgent call or to transport a 
person for urgent medical treatment, provided the driver is taking reasonable care and displaying a blue or red 
flashing light or sounding an alarm, unless in the circumstances it is reasonable not to display the light or sound 
the alarm. A similar exception currently applies to police on official duty and taking reasonable care and 
displaying a light or sounding an alarm, but the other conditions are replaced with a condition that the driver is 
substantially acting in accordance with the Commissioner of Police’s policies and guidelines relating to driving 
applicable at the time of driving and any direction given under such a policy or guideline. 

The bill also increases the penalty for conviction on a charge of reckless driving as follows: For a first offence 
the maximum penalty is currently a fine of 40 penalty units or imprisonment for nine months plus mandatory 
disqualification from holding or obtaining a driver’s licence for at least six months. The bill increases the amount 
of the maximum fine to 120 penalty units. For a second offence, the maximum penalty is currently a fine of 
60 penalty units or imprisonment for nine months plus mandatory disqualification from holding or obtaining a 
driver’s licence for at least 12 months. This bill increases the amount of the maximum fine to 180 penalty units. 
For a third or subsequent offence, the maximum penalty is currently a fine of 80 penalty units or imprisonment 
for 12 months plus mandatory permanent disqualification from holding or obtaining a driver’s licence. The bill 
increases the amount of the maximum fine to 240 penalty units. 

However, if the offence of reckless driving was committed and the third of the aggravating factors applies—that 
is, escaping police pursuit—then the bill imposes a maximum penalty of five years’ imprisonment, or two years 
on a summary conviction; a mandatory minimum sentence of six months’ imprisonment is imposed, which 
cannot be suspended; plus mandatory disqualification from holding or obtaining a driver’s licence for at least 
two years in the case of a first or second offence, whether or not the previous offence was committed in the 
context of escaping a police pursuit, and permanently in the case of a third or subsequent offence, again whether 
or not the previous offences were committed in the context of escaping a police pursuit. No exception is 
provided, for example, in respect of children, but there has been no change to the provision that provides that at a 
trial on this charge the accused may, instead of being convicted of this offence, be convicted of the alternative 



Extract from Hansard 
[COUNCIL — Wednesday, 28 November 2012] 

 p9026b-9034a 
Hon Kate Doust; Hon Giz Watson 

 [7] 

offences of dangerous driving, careless driving, or wilfully driving in a way that was inherently dangerous or in 
all the circumstances dangerous to the public or any person and causing excessive noise or smoke. 
Clause 10 increases the penalty for dangerous driving as follows. For a first offence, the maximum penalty is 
currently a fine of 16 penalty units. The bill increases the amount of the maximum fine to 60 penalty units. For 
any subsequent offence, which includes offences of dangerous driving causing death, grievous bodily harm or 
bodily harm, or reckless driving, the maximum penalty is currently a fine of 40 penalty units or imprisonment for 
nine months plus mandatory disqualification from holding or obtaining a driver’s licence for at least 12 months. 
The bill increases the amount of this maximum fine to 120 penalty units. However if the third of the aggravating 
factors applies—that is, escaping police pursuit—the maximum penalty is 720 penalty units or imprisonment for 
three years plus mandatory disqualification from holding or obtaining a driver’s licence for at least two years. No 
exception is provided, for example, in respect of children, but there has been no change to the provision that says 
that at a trial on this charge the accused may, instead of being convicted of this offence, be convicted of the 
alternative offences of careless driving or causing excessive noise or smoke. 
Clause 11 provides a defence, in addition to any other defences available, for police officers charged with 
dangerous driving causing death or grievous bodily harm by driving in a way that in all the circumstances is 
dangerous to the public or any person; or dangerous driving causing bodily harm by driving in a way that in all 
the circumstances is dangerous to the public or any person; or reckless driving by driving in a way that in all the 
circumstances is dangerous to the public or any person; or dangerous driving by driving in a way that in all the 
circumstances is dangerous to the public or any person. The defence requires the accused police officer to satisfy 
the court that at the time she or he was on official duty, they were driving substantially in accordance with the 
police commissioner’s guidelines and policies and any direction thereunder relating to driving applicable at the 
time of driving, and that in all the circumstances it was reasonable and in the public interest for the accused to 
drive as she or he did. 
The bill also amends the Road Traffic (Administration) Act 2008. Section 44 of that act provides a penalty of 
100 penalty units for failing without reasonable excuse to comply with a direction given under sections 39, 40, 
41 or 42—that is, a direction by police to stop, move, or leave a vehicle in certain circumstances, for example, 
the vehicle is a danger or obstruction. The bill amends this to provide that if the person was directed under 
section 39 to stop the vehicle, and failed to do so without reasonable excuse, but did so in order to escape police 
pursuit, the minimum penalty is 100 penalty units. The court may also order imprisonment of up to two years, 
and the court must also mandatorily disqualify the person from holding or obtaining a driver’s licence for at least 
two years. The explanatory memorandum says that this effects a similar change to clause 5, and is repeated 
because when the suite of road traffic reforms previously passed begins operation, the provision dealt with by 
clause 5 will move to section 44. It is a preservation mechanism. 
The second reading speech states that since 2009, the number of recorded incidents of people evading police 
pursuit has more than doubled. In 2011–12 there were 327 such pursuits and in the same period there were six 
incidents of death or serious injury arising out of police pursuits. During debate in the other place, the minister 
said that between September and March there were 139 police pursuits, that 108 of the drivers who fled had 
previous charges, and that most people who flee do so for this reason, or because they have no licence or are 
under the influence of drugs or alcohol. Out of 1.6 million licence holders, around 3 000 people are charged with 
these offences each year. The minister provided figures for the number of pursuits and how many ended in an 
accident, as follows. For 2012 to date, 161 pursuits have resulted in four accidents; in 2011, 536 pursuits, 
resulting in 131 accidents; and in 2010, 318 pursuits, resulting in 61 accidents. 
The minister also said that the main reasons for pursuits were failing to stop, speeding, driving a stolen vehicle, 
and evading police because they are wanted for other criminal activity or offences or do not have a driver’s 
licence. The minister said she did not know why the number of pursuits is increasing and suggested it could be 
because the offenders are recidivists who have not been sentenced by courts to prison, and because of 
improvements in the ability of police to identify vehicles that may contain persons of interest. The question then 
is: what mischief is being remedied? It is generally assumed that a bill is designed to remedy a problem. From 
this bill, one would assume there were two such problems: firstly, courts imposing inadequate sentences; and, 
secondly, police doing their job properly, nonetheless getting convicted. 
Regarding the adequacy of sentences being imposed by the courts, in the other place the shadow Minister for 
Police went through the Director of Public Prosecutions’ sentencing guidelines on leading cases for dangerous 
driving causing death or grievous bodily harm in a similar context, and said she was not able to find any 
evidence to indicate that courts are imposing sentences that are less than the mandatory minimum imposed by 
the bill, even where the offender is a child. The opposition therefore characterised the bill as window dressing 
and of no real effect and cited this reason for not opposing the bill. In contrast, the Minister for Police said that 
government research—I note it was not tabled—indicated that 51, or more than two-thirds, of reckless driving 
cases involving police pursuits over the past six months had not resulted in immediate imprisonment. Of 104 
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cases of dangerous driving occasioning death or grievous bodily harm in the past 12 months, 22 offenders 
received terms of imprisonment. Regarding police being convicted when they should not have been, the shadow 
Attorney General said that in over 25 years of being a lawyer for the police union he had not seen a single case 
of this. The Minister for Police was not able to point to any instance either.  

As to industrial action, it has been reported that police have threatened to ban police pursuits if the bill is not 
passed by 5 December 2012. This appears to be the reason for the urgency of this bill. The bill contains some 
hefty increases in fines. The passing earlier this year of the Fines, Penalties and Infringement Notices 
Enforcement Amendment Bill 2012 means that fine defaulters’ details can also be published.  
I will refer a little more to the passage of this bill. The bill was declared  in the other place to be an urgent bill. 
The opposition expressed reservations about the bill but did not oppose it. It was passed without amendment.  

In a study entitled “High Speed Police Pursuits in Perth” by Ross Homel from Macquarie University, and the 
National Centre for Research into the Prevention of Drug Abuse, published in September 1990—I note that it is 
somewhat old—police believed that if pursuits were restricted there would be a big increase in the number of 
stolen vehicles and other offences. The literature indicates that the deterrent value of high-speed pursuits is not 
known. The median age of drivers is 20, and of all offenders it is 17 years of age; 18.1 per cent of offenders are 
female, and they are nearly always the passengers; and 38.2 per cent of offenders and 41.2 per cent of drivers are 
Aboriginal, which is an over-representation rate of about 10 to one. Similarly, Aboriginal people are over-
represented amongst those who are killed or injured.  

There are two types of pursuits—car thieves and traffic or drink-driving offenders. The former generates 
70 per cent of pursuits. The most common charges are reckless driving and failing to stop. More than half of 
offenders are charged with driving without a licence; 22.9 per cent of offenders are charged with drink-driving. 
There are about 700 high-speed pursuits in Perth per year—that is more per capita than in Adelaide or Sydney. 
These pursuits are increasing. Interestingly enough, police pursuits in Perth attain higher speeds than in other 
capital cities. The pursuits lead to the apprehension of several hundred traffic offenders and car thieves per year, 
though offenders have a 50 per cent chance of escaping. It is rare to capture someone who has committed a 
serious crime such as drug dealing, rape, armed robbery or serious assault. An accident is more likely to occur 
when an offender is apprehended.  

More than one-third of all pursuits end in some kind of damage, costing the community the best part of 
$1 million per annum. When there is a crash, the offender’s vehicle—stolen in 70 per cent of cases—is nearly 
always damaged. A police vehicle is damaged in 15 per cent of cases, and injury or death occurs in 6.6 per cent 
of cases. During the six-month study, eight police officers were injured, some more than once in different 
pursuits; 21 offenders were injured; and three other people were injured. In 12.1 per cent of pursuits, offenders 
tried to damage or injure police, and in 9.8 per cent of cases other motorists had to take evasive action because of 
the offender’s action. When motorists have to take evasive action, the chance of a serious accident increases 
from 12.8 per cent to 36.7 per cent. When the reason for pursuing is a crime event or a stolen vehicle, there is a 
two-thirds chance of damage. When the reason is a traffic offence, the chance of damage is less than one-third. 
Significantly, pursuit-trained drivers have more accidents. They are more likely to continue pursuing if offenders 
are Aboriginal, if other motorists have to take evasive action and if offenders try to ram or damage police 
vehicles.  

I want to refer to a couple more bits of research. Again, this is a 1991 report, titled “Urgent duty driving by 
Australian police: Facts and recommendations”, by Gerald McGrath of the National Police Research Unit. That 
report says that three times as many Australians die through police use of vehicles than police use of firearms. 
The vehicle is the most deadly weapon of the police. Police drivers in pursuit mode can expect to reach speeds of 
at least 25 kilometres an hour faster than surrounding traffic seven out of 10 times, an accident at least one in 10 
times, and a casualty at least one in 25 times as a direct result of the risks taken. It goes on to say that high-speed 
duty driving is an entrenched part of police culture. Values include fighting crime fast, immediately assisting 
colleagues subject to criminal attack, and instilling respect in those who exhibit disrespect for the uniform. The 
fugitive driver challenges legitimate authority, and such an unrequited slap in the face is seen as discrediting the 
service. In an occupation characterised by mundane peacekeeping, flight is the perfect stimulus to the crime-
fighting response. A fleeing driver plus an “officer needs assistance” call stimulates a quick and decisive 
response. 
Hon Michael Mischin: Who wrote this? 

Hon GIZ WATSON: This is a report by Gerald McGrath of the National Police Research Unit. 

The report goes on to say that urgent duty driving is a privilege granted by the law to police to do their duty. 
Like all professional privileges, it is liable to external scrutiny. It is morally problematic because it is a privilege 
under law to use potentially deadly force for the greater good. The report further states — 
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If … the primary responsibility of police is to protect human life … then it follows … that it would be a 
violation of these principles … to escalate any non-life threatening incident into a life-threatening 
incident. 

There is a further bit of research that comes from Queensland, titled “Police pursuits in Queensland: research, 
review and reform”, by the Queensland Crime and Misconduct Commission in 2005. This report said that this 
issue has been relatively under-researched in Australia. There has been a five-year study, but it was in 
Queensland only. Out of the 630 pursuits a year in Queensland during the study period, half were for traffic 
offences and a quarter for stolen cars. Twenty-nine per cent involved a collision, 11 per cent resulted in injury, 
and 11 people were killed. Significantly, very few drivers were charged with crimes more serious than what was 
known at the time the pursuit was initiated. I understand that this study has been cited as supporting more 
restrictive police pursuit policies. 

Finally, there was the “Independent Review of the AFP Urgent Duty Driving and Police Pursuit Guideline 
Review 2007”, by a Mr Alan Cameron in July 2007. That review indicated that chasers and chasees are usually 
young males and that most pursuits are for minor offences or on mere suspicion of something more serious. Car 
theft, or suspicion of it, is a very common cause of pursuits, and pursuits are very short. The Australian Capital 
Territory’s experience was largely consistent with this pattern. The average pursuit length was four minutes and 
13 seconds. A consequence of short pursuits is that the pursuit supervisor has limited impact on decisions to 
continue or terminate the pursuit. Seventy per cent of pursuits were for traffic matters, 19 per cent were because 
the vehicle was suspected to be stolen, and eight per cent were because the vehicle was suspected to have been 
used in a crime, and four per cent involved suspects known to the police or with an outstanding warrant. Forty-
five per cent of suspects were caught, and 55 per cent evaded apprehension at the time. Nearly half the pursuits 
were terminated by the police and 10 per cent by the suspect’s vehicle crashing. Twenty per cent were 
terminated of the suspect’s own accord, and slightly fewer than that number were terminated because the suspect 
was cornered, bogged or ran out of petrol. Ninety-six per cent of the drivers were male, and their average age 
was 24 years. 
Debate adjourned, pursuant to standing orders.  
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